
Benchers  

Date: Thursday, December 19, 2019 
 
Time: 12:30 pm            
 
Location: Law Society Classroom, 3rd Floor - 200 St. Mary Avenue, Winnipeg, Manitoba

ITEM 
 

TOPIC TIME 
(min) 

SPEAKER MATERIALS ACTION 

 

1.0 
 

PRESIDENT'S WELCOME AND TREATY ACKNOWLEDGEMENT 
 
The President will welcome to the meeting new Bencher Jessica Saunders.   
 

 

2.0 
 

IN MEMORIAM 
 
The Honourable Nathan Nurgitz, who passed away on October 19, 2019 at the age of 85.  Mr. 
Nurgitz received his call to the Bar on September 30, 1959.  He began his career as a partner 
in the firm Pollock Nurgitz Bromley Myers & Hewak, where he practised for 20 years.  In 1979 
Mr. Nurgitz joined Thompson Dorfman Sweatman where he continued to practise for an 
additional 14 years.  In 1993 Mr. Nurgitz was appointed a judge of the Court of Queen's Bench, 
a position he held for 16 years.  From 2005 to 2009 he also served as a Deputy Judge of the 
Nunavut Court of Justice.  Upon his retirement from the Bench in 2009, Mr. Nurgitz returned 
to Thompson Dorfman Sweatman LLP, where he practised for an additional three years.   Mr. 
Nurgitz also sat as a Magistrate of the City of West Kildonan from 1968 to 1975, was appointed 
Queen's Counsel in 1977, served as a Bencher of the Law Society from 1978 to 1982, and served 
in the Senate of Canada from 1979 to 1993.   

AGENDA 
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Grant William Davis, who passed away on November 17, 2019 at the age of 43.  Mr. Davis 
received his call to the Bar on June 16, 2005.  After receiving his call, Mr. Davis joined Irwin Law 
Office in Dauphin, Manitoba, where he practised for one year.   He then relocated to Winnipeg, 
where he practised with Hook & Smith up to the date of his death.   
 

ITEM 
 

TOPIC TIME 
(min) 

SPEAKER MATERIALS ACTION 

 

3.0 CONSENT AGENDA 
 
The Consent Agenda matters are proposed to be dealt with by unanimous consent and without debate.   
Benchers may seek clarification or ask questions without removing a matter from the consent agenda.  Any 
Bencher may request that a consent agenda item be moved to the regular agenda by notifying the President or 
Chief Executive Officer prior to the meeting. 
 
3.0 Consent Agenda 

 
5 Anita Southall   

3.1 Minutes of October 31, 2019 
Meeting 
 

  Attached Approval 

3.2 Rule Amendments - Financial 
Accountability and Client 
Identification and Verification 
 

  Attached Approval 

 

4.0 EXECUTIVE REPORTS 
 
4.1 President's Report 

 
5 Anita Southall Attached Briefing 

4.2 CEO Report 
 

10 Kris Dangerfield Attached Briefing 

4.3 Strategic Plan Update 
 

5 Kris Dangerfield Attached Briefing 

 

5.0 DISCUSSION/DECISION 
 
5.1 Code Amendments - 

Technological Competence 
 

20 Darcia Senft Attached Discussion/ 
Decision 
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ITEM 
 

TOPIC TIME 
(min) 

SPEAKER MATERIALS ACTION 

 

6.0 COMMITTEE REPORTS  
 
6.1 Complaints Investigation 

Committee 
 

1 Wayne Onchulenko Pending Briefing 

6.2 
 

Discipline Committee  5 Sacha Paul Attached Briefing 

6.3 
 

Nominating Committee 10 Kathy Bueti  Briefing 

6.4 
 

Access to Justice Steering and 
Stakeholders Committees 
 

10 Vincent Sinclair 
Neil Cohen 

 Briefing 

6.5 President's Special Committee 
on Health and Wellness 
 

10 Wayne Onchulenko  Briefing 

6.6 President's Special Committee 
on Regulating Legal Entities 
 

10 Grant Driedger  Briefing 

 

7.0 MONITORING REPORTS 
 
7.1 
 

Operations and Administration 
 

20 Kris Dangerfield Attached Briefing 

7.2 Financial Statements - October 
31, 2019 
 

5 Kris Dangerfield Attached Briefing 

7.3 Investment Compliance - 
September 30, 2019 
 

5 Kris Dangerfield Attached Briefing 

 

8.0 MISCELLANEOUS BUSINESS 
 
8.1 
 

Law Library Hub Pilot Project 
Update 
 

10 Kris Dangerfield Attached Briefing 
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ITEM 
 

TOPIC TIME 
(min) 

SPEAKER MATERIALS ACTION 

8.2 

 
Report of Federation Council 
Member 
 

10 David Swayze  Briefing 

 

9.0 FOR INFORMATION 
 
9.1 
 

Agenda for the Joint Meeting 
with MBA Council 

  Attached Information 

9.2 Invitation to Holiday Reception 
 

  Attached Information 

9.3 
 

50 Year Lunch Program   Attached Information 

9.4 
 

FLSC E-Briefing -  
December 2019 
 

  Attached Information 

9.5 
 

Media Reports   Attached Information 

 













































































































































M E M O R A N D U M 
 
TO:  Benchers 
 
FROM:  Darcia Senft 
 
DATE:  December 11, 2019 
 
RE: CODE OF PROFESSIONAL CONDUCT – PROPOSED AMENDMENTS 
 
 
A.      MODEL CODE OF CONDUCT – BACKGROUND 
 
In the mid-2000s Canadian law societies agreed that in light of the increasing mobility of the 
legal profession professional conduct rules across the country should be harmonized as 
much as possible.  In February 2009, Council of the Federation of Law Societies (“Federation 
Council”) approved a project to develop a “Model Code of Professional Conduct” with the 
goal of aligning professional ethical obligations on a national basis. The Model Code was 
approved in 2010 and since then our Benchers have generally taken the view that they will 
adopt the Model Code provisions for inclusion in the Manitoba Code unless those provisions 
are inconsistent with Manitoba practice.  
 
A Standing Committee on the Model Code was established to monitor changes in the law of 
professional responsibility and legal ethics, to receive and consider feedback from the law 
societies and other interested parties regarding the Model Code, and to make 
recommendations to the Federation Council with respect to any changes it considers 
appropriate. On a regular basis, the Standing Committee consults with representatives of 
each law society about the work of the committee and implementation of common code 
provisions.  When amendments are proposed, feedback is solicited not only from law 
societies but also from legal ethics academics, the Canadian Bar Association, other legal 
system stakeholders and members of the public.  We are fortunate that the Chair of the 
Standing Committee is our own David Swayze.  
 
 
B. TECHNOLOGICAL COMPETENCE 
 
Rule 3.1-2 of the Model Code (and our own Manitoba Code) provides that: 
 

A lawyer must perform all legal services undertaken on the client’s behalf to the 
standard of a competent lawyer…. 
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In 2016, the Standing Committee first considered whether the Model Code should be 
amended to address technological competence.  An environmental scan revealed that 
technological competence had already become an issue for regulators and lawyers in a 
number of jurisdictions.   
 
For example, the Model Rules of the American Bar Association (“ABA”) stipulate that lawyers 
have a duty to provide competent representation to their clients. Rule 1.1 states that 
“[c]ompetent representation requires the legal knowledge, skill, thoroughness and 
preparation reasonably necessary for the representation. In 2012, the ABA amended the 
general competence rule when it clarified that in order to maintain competent 
representation, a lawyer should keep abreast of changes in the law and its practice, including 
the benefits and risks associated with relevant technology. Many states have adopted the 
duty of technological competence for lawyers.  Lawyers are not expected to become tech 
experts. They are expected, however, to make efforts to keep abreast of changing 
technologies.  They are also expected to use technology appropriately and in a way that is 
consistent with the needs of their practice and the norms of their legal community.  
 
In 2017, the Federation’s Standing Committee on the Model Code proposed a draft 
amendment to the Commentary that follows Model Code Rule 3.1-2 in order to specifically 
address the need to be technologically competent.  Acknowledging that technology changes 
very quickly, the Committee stated that the intent was to caution lawyers that they need to 
understand technology as well as how to use it properly (i.e. the implications of using it and 
the risks involved).  
 
The feedback to the proposed amendment was largely positive, however, some issues were 
raised that needed to be addressed.  For example, some concerns were expressed that the 
proposed language could be interpreted as imposing an obligation on lawyers to achieve a 
minimum level of technological competence rather than as an obligation that a lawyer be 
technologically competent in respect of technology that is actually used.  It was noted that 
the lack of reliable access to technology in a rural or remote community could prevent 
lawyers from meeting such an obligation if it were interpreted as a minimum standard.   
 
The Standing Committee again reviewed the intention and history of the proposed 
commentary, the concerns raised relating to rural or remote communities, existing 
provisions and guidelines on technological competence from Canadian and international 
sources and some recent regulatory issues which had arisen in respect of technological 
competence.  Based on its review, the Standing Committee added a paragraph to the Model 
Code commentary in order to address specifically the concerns raised about the lack of 
reliable access to technology. 
 
The proposed amendment which was approved by Federal Council on October 19, 2019, 
expresses that the purpose of the commentary is to remind lawyers of their obligation to be 
technologically competent in a manner appropriate to their areas of practice and 
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circumstances.  It provides interpretive guidance by clarifying that a contextual inquiry is 
needed in order to determine whether a lawyer has maintained the required level of 
technological competence.  It also provides a non-exhaustive list of factors for lawyers and 
regulators to consider in determining the appropriate level of technological competence. 
The amendment to Model Code Rule 3.1-2 on Competence includes two additional 
commentaries as follows: 

4A To maintain the required level of competence, a lawyer should develop an 
understanding of, and ability to use, technology relevant to the nature and area of 
the lawyer’s practice and responsibilities.  A lawyer should understand the benefits 
and risks associated with relevant technology, recognizing the lawyer’s duty to 
protect confidential information set out in section 3.3. 

4B The required level of technological competence will depend upon whether 
the use or understanding of technology is necessary to the nature and area of the 
lawyer’s practice and responsibilities and whether the relevant technology is 
reasonably available to the lawyer.  In determining whether technology is 
reasonably available, consideration should be given to factors including: 

a) The lawyer’s or law firm’s practice areas;
b) The geographic locations of the lawyer’s or firm’s practice; and
c) The requirements of clients.

We recommend that you approve amendments to Rule 3.1-2 of our own Code of 
Professional Conduct as outlined in Appendix 1. 

C. HOUSEKEEPING AMENDMENTS 

Some typographical errors have been identified in a few Code provisions and these are 
outlined below. 

1. Commentary re: Borrowing from Clients

In the commentary immediately following Rules 3.4-31 and 3.4-32, there is reference made 
to the rationale for the restrictions set out in Rule 3.4-31 and 3.4-32.  However, the 
commentary includes references to the Rule related to lending to clients.  (i.e. Rule 3.4-33)  
These references to Rule 3.4-33 are typos.  The required corrections have been made to the 
commentary and these are set out in Appendix 2. 
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2.         Exception to Rule 3.4-34 
 
In Rule 3.4-34 it says that "Except as provided by rule 3.4-36, a lawyer retained to act with 
respect to a transaction . . . must not guarantee personally . . . any indebtedness.”  It appears 
that the reference ought to be to Rule 3.4-35 as an exception.  The required correction has 
been made to the Rule and it is set out in Appendix 2. 
 
We recommend that you approve amendments to Rule 3.4-32 (Commentary) and to 
Rule 3.4-34 as outlined in Appendix 2. 
 
Atc. 



Appendix 1 
 

Competence 
 
3.1-2 A lawyer must perform all legal services undertaken on the client’s behalf to the 
standard of a competent lawyer. 
 

Commentary 

[1] As a member of the legal profession, a lawyer is held out as knowledgeable, skilled 
and capable in the practice of law.  Accordingly, the client is entitled to assume that the 
lawyer has the ability and capacity to deal adequately with all legal matters to be 
undertaken on the client’s behalf. 
 
[2] Competence is founded upon both ethical and legal principles.  This rule addresses 
the ethical principles.  Competence involves more than an understanding of legal 
principles: it involves an adequate knowledge of the practice and procedures by which such 
principles can be effectively applied.  To accomplish this, the lawyer should keep abreast of 
developments in all areas of law in which the lawyer practises. 
 
[3] In deciding whether the lawyer has employed the requisite degree of knowledge and 
skill in a particular matter, relevant factors will include: 
  

(a)  the complexity and specialized nature of the matter; 
  
(b)  the lawyer’s general experience; 
  
(c)  the lawyer’s training and experience in the field; 
  
(d)  the preparation and study the lawyer is able to give the matter; and 
  
(e)  whether it is appropriate or feasible to refer the matter to, or associate or 

consult with, a lawyer of established competence in the field in question.  
 
[4] In some circumstances expertise in a particular field of law may be required; often 
the necessary degree of proficiency will be that of the general practitioner. 
 
[4A] To maintain the required level of competence, a lawyer should develop an 
understanding of, and ability to use, technology relevant to the nature and area of the 
lawyer’s practice and responsibilities.  A lawyer should understand the benefits and risks 
associated with relevant technology, recognizing the lawyer’s duty to protect confidential 
information set out in section 3.3. 
 
[4B] The required level of technological competence will depend upon whether the use 
or understanding of technology is necessary to the nature and area of the lawyer’s practice 



 

and responsibilities and whether the relevant technology is reasonably available to the 
lawyer.  In determining whether technology is reasonably available, consideration should 
be given to factors including: 
 

(a)  the lawyer’s or law firm’s practice areas; 

(b) the geographic locations of the lawyer’s or firm’s practice; and 

 (c) the requirements of clients. 

 

[5] A lawyer should not undertake a matter without honestly feeling competent to 
handle it, or being able to become competent without undue delay, risk, or expense to the 
client.  The lawyer who proceeds on any other basis is not being honest with the client.  This 
is an ethical consideration and is distinct from the standard of care that a tribunal would 
invoke for purposes of determining negligence. 
 
[6] A lawyer should recognize a task for which the lawyer lacks competence and the 
disservice that would be done to the client by undertaking that task.  If consulted about 
such a task, the lawyer should: 
 

(a) decline to act; 
 
(b) obtain the client’s instructions to retain, consult or collaborate with a lawyer 

who is competent for that task; or 
 

(c) obtain the client’s consent for the lawyer to become competent without undue 
delay, risk or expense to the client.   

 
[7] A lawyer should also recognize that competence for a particular task may require 
seeking advice from or collaborating with experts in scientific, accounting, or other non-
legal fields, and, when it is appropriate, the lawyer should not hesitate to seek the client’s 
instructions to consult experts. 
 
[7A] When a lawyer considers whether to provide legal services under a limited scope 
retainer the lawyer must carefully assess in each case whether, under the circumstances, it 
is possible to render those services in a competent manner.  An agreement for such 
services does not exempt a lawyer from the duty to provide competent representation.  The 
lawyer should consider the legal knowledge, skill, thoroughness and preparation 
reasonably necessary for the representation.  The lawyer should ensure that the client is 
fully informed of the nature of the arrangement and clearly understands the scope and 
limitation of the services.  See also rule 3.2-1A. 
 



 

[7B]    In providing short-term summary legal services under Rules 3.4-2A – 3.4-2D, a lawyer 
should disclose to the client the limited nature of the services provided and determine 
whether any additional legal services beyond the short-term summary legal services may 
be required or are advisable, and encourage the client to seek such further assistance. 
 
[8] A lawyer should clearly specify the facts, circumstances and assumptions on which 
an opinion is based, particularly when the circumstances do not justify an exhaustive 
investigation and the resultant expense to the client.  However, unless the client instructs 
otherwise, the lawyer should investigate the matter in sufficient detail to be able to express 
an opinion rather than mere comments with many qualifications.  A lawyer should only 
express his or her legal opinion when it is genuinely held and is provided to the standard 
of a competent lawyer.  
 
[9] A lawyer should be wary of providing unreasonable or over-confident assurances to 
the client, especially when the lawyer’s employment or retainer may depend upon advising 
in a particular way. 
  
[10] In addition to opinions on legal questions, a lawyer may be asked for or may be 
expected to give advice on non-legal matters such as the business, economic, policy or 
social implications involved in the question or the course the client should choose.  In many 
instances the lawyer’s experience will be such that the lawyer’s views on non-legal matters 
will be of real benefit to the client.  The lawyer who expresses views on such matters should, 
if necessary and to the extent necessary, point out any lack of experience or other 
qualification in the particular field and should clearly distinguish legal advice from other 
advice. 
 
[10A] When it becomes apparent that the client has misunderstood or misconceived the 
position or what is really involved, the lawyer should explain, as well as advise, so that the 
client is apprised of the true position and fairly advised about the real issues or questions 
involved. 
 
[11] Intentionally left blank. 
 
[12] The requirement of conscientious, diligent and efficient service means that a lawyer 
should make every effort to provide timely service to the client.  If the lawyer can reasonably 
foresee undue delay in providing advice or services, the client should be so informed. 
 
[13] A lawyer should refrain from conduct that may interfere with or compromise his or 
her capacity or motivation to provide competent legal services to the client and be aware 
of any factor or circumstance that may have that effect.  
 



 

[14] A lawyer who is incompetent does the client a disservice, brings discredit to the 
profession and may bring the administration of justice into disrepute.  In addition to 
damaging the lawyer’s own reputation and practice, incompetence may also injure the 
lawyer’s partners and associates. 
 
[15] Incompetence, Negligence and Mistakes - This rule does not require a standard 
of perfection.  An error or omission, even though it might be actionable for damages in 
negligence or contract, will not necessarily constitute a failure to maintain the standard of 
professional competence described by the rule.  However, evidence of gross neglect in a 
particular matter or a pattern of neglect or mistakes in different matters may be evidence 
of such a failure regardless of tort liability.  While damages may be awarded for negligence, 
incompetence can give rise to the additional sanction of disciplinary action. 

 



Appendix 2 

Borrowing from Clients 
 
3.4-31   A lawyer must not borrow money from a client unless:  
 

(a) the client is a lending institution, financial institution, insurance company, trust 
company or any similar corporation whose business includes lending money to 
members of the public; or  

 
 (b) the client is a related person as defined by the Income Tax Act (Canada) and the 

lawyer: 
 

i. discloses to the client the nature of the conflicting interest; and 
 
ii. requires that the client receive independent legal advice or, where the 

circumstances reasonably require, independent legal representation. 
  

3.4-32   Subject to rule 3.4-31, if a corporation, syndicate or partnership in which either or 
both of the lawyer and the lawyer’s spouse has a direct or indirect substantial interest 
borrows money from a client, the lawyer must: 
 

(a) disclose to the client the nature of the conflicting interest; and  
 
(b) require that the client obtain independent legal representation. 
 

Commentary 

[1] Whether a person is considered a client within rules 3.4-32 and 3.4-33 3.4-31 and 
3.4-32 when lending money to a lawyer on that person’s own account or investing money 
in a security in which the lawyer has an interest is determined having regard to all 
circumstances. If the circumstances are such that the lender or investor might reasonably 
feel entitled to look to the lawyer for guidance and advice about the loan or investment, the 
lawyer is bound by the same fiduciary obligation that attaches to a lawyer in dealings with 
a client. 
 
[2] Given the definition of “lawyer” applicable to these Doing Business with a Client 
rules, a lawyer's spouse or a corporation controlled by the lawyer would be prohibited from 
borrowing money from a lawyer's unrelated client.  Rule 3.4-33 3.4-32 addresses situations 
where a conflicting interest may not be immediately apparent to a potential lender.  As 
such, in the transactions described in the rule, the lawyer must make disclosure and require 
that the unrelated client from whom the entity in which the lawyer or the lawyer's spouse 
has a direct or indirect substantial interest is borrowing has independent legal 
representation.  

 



Lending to Clients 
 
3.4-33   A lawyer must not lend money to a client unless before making the loan, the 
lawyer: 
 
 (a)  discloses to the client the nature of the conflicting interest; 
 
 (b)  requires that the client: 
 
    i. receive independent legal representation; or 
 
    ii. if the client is a related person as defined by the Income Tax Act (Canada), 

receive independent legal advice; and 
 
 (c)  obtains the client’s consent.   
 

Guarantees by a Lawyer 
 
3.4-34   Except as provided by rule 3.4-36 3.4-35, a lawyer retained to act with respect to 
a transaction in which a client is a borrower or a lender must not guarantee personally, or 
otherwise provide security for, any indebtedness in respect of which a client is the borrower 
or lender. 
 
3.4-35   A lawyer may give a personal guarantee in the following circumstances: 
 
 (a)  the lender is a bank, trust company, insurance company, credit union or finance 

company that lends money in the ordinary course of business, and the lender is 
directly or indirectly providing funds solely for the lawyer, the lawyer’s spouse, 
parent or child; 

 
 (b)  the transaction is for the benefit of a non-profit or charitable institution, and the 

lawyer provides a guarantee as a member or supporter of such institution, 
either individually or together with other members or supporters of the 
institution; or 

 
 (c)  the lawyer has entered into a business venture with a client and a lender 

requires personal guarantees from all participants in the venture as a matter of 
course and: 

 
    i. the lawyer has complied with rules 3.4-28 to 3.4-36; and 
 
   ii. the lender and participants in the venture who are clients or former 

clients of the lawyer have independent legal representation. 



Payment for Legal Services 
 
3.4-36   When a client intends to pay for legal services by transferring to a lawyer a share, 
participation or other interest in property or in an enterprise, other than a nonmaterial 
interest in a publicly traded enterprise, the lawyer must recommend but need not require 
that the client receive independent legal advice before accepting a retainer.  
 

Commentary 

[1] The remuneration paid to a lawyer by a client for the legal work undertaken by the 
lawyer for the client does not give rise to a conflicting interest. 
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